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Manure Distributer and Spreader

Inventor:  Joseph Oppenheim
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Agenda

▪ The “Ethical Rule” Guidepost:  Comment 8 to Rule 1.1 (“Competence”)

▪ Comprehensive Data

▪ Accurate Data

▪ Error-Free (“Clean”) Data

▪ Disambiguated Data

▪ Harmonized Data

▪ The Importance of “Good” Data for the Future (e.g. A.I.)
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Disclaimer

The thoughts and opinions presented in this presentation do not, and are not intended to, constitute legal 
advice; instead, all information, content, and materials presented are for general informational purposes 
only. Moreover, information conveyed in this presentation may not be current (as new developments occur 
regularly).

Attendees of this presentation should contact their own counsel to obtain advice with respect to any 
particular legal matter. No attendee should act or refrain from acting on the basis of the information 
presented without first seeking legal advice from counsel in the relevant jurisdiction. Only an attendee’s 
individual counsel can provide assurances that the information contained herein – and any interpretation of 
it – is applicable or appropriate to a particular situation. Moreover, this presentation does not create an 
attorney-client relationship between the attendee and the presenter and his/her employer(s).

The views expressed at, or through, this presentation are those of the presenter in his/her individual 
capacity only – not those of his/her employer. All liability with respect to actions taken or not taken based 
on this presentation are hereby expressly disclaimed.

Finally, the content presented is provided "as is;" no representations are made that the content is error-
free.
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Data for Patent Research

Poor Data Quality (and Quantity) – The Problem

“To begin with, all data 

analytics processes start with 

a basic truism: Garbage in, 

garbage out. If the data being 

analyzed is not accurate and 

representative of the world, 

then it’s not useful.”

Source: “Data Analytics: Garbage In, Garbage Out,” Dealbreaker, Thornton McEnery (Jan. 14, 2019) 
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Data for Patent Research

Poor Data Quality (and Quantity) – The Problem

“Examiners necessarily rely on the 

information provided in the application to 

assess the invention, whether it works, and 

whether it meets the requirements for 

patentability (Manual of Patent Examining 

Procedure § 2164). Examiners have access to 

little evidence about the invention beyond the 

words of the patent; thus, the quality of the 

information contained therein is of crucial 

importance.”

Source: “Is the Patent System Sensitive to Information Quality,” Janet Freilich & Soomi Kim (January 28, 2021) 
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Data for Patent Research

Poor Data Quality (and Quantity) – The Problem

▪ Reduced Efficiency

▪ Missed Opportunities

▪ Reduced Revenue

Source: “The Consequences of Poor Data Quality for a Business,” Experian, Phylicia Flood (Jan. 24, 2023) 
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ABA Model Rule of Professional Conduct 1.1

Competence

“A lawyer shall provide 

competent representation to a 

client. Competent 

representation requires the 

legal knowledge, skill, 

thoroughness and preparation 

reasonably necessary for the 

representation.”
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ABA Model Rule of Professional Conduct 1.1

Commentary 8 to Rule 1.1 (with emphasis added)

“To maintain the requisite 

knowledge and skill, a lawyer 

should keep abreast of 

changes and the law and its 

practice, including the benefits 

and risks associated with 

relevant technology.”
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States with a Duty of Tech Competence = 40*

* as of November 15, 2023 (according to lawnext.com/tech-competence)
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ABA Model Rule of Professional Conduct 1.1

Commentary 8 to Rule 1.1

“A lawyer today must have a 

baseline understanding of current 

technology and the inherent risks 

and benefits accompanying that 

technology. Know enough to ‘know 

what you don’t know’ and to actively 

recruit experts, consultants or 

teachers to build your knowledge.”

Source: “Attorney Competence in Technology Is in the Spotlight. Are You Competent?”, Cybersecurity Law & Strategy, Thomas Suros (June 1, 2021) 
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ABA Model Rule of Professional Conduct 1.1

The “Warning” about Comment 8: Stay on Top of Technology

“Since the ABA adopted the now infamous 
Comment 8 to Model Rule 1.1, most writers 
and commentators have been sounding the 
warning:  attorneys must understand the 
risks associated with the relevant use of 
technology to stay competent.”

Source: “The Ethics of Using Cloud-Based Services and Products,” Darla Jackson & Kenton Brice, Oklahoma Bar Journal (May 2019)  
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ABA Model Rule of Professional Conduct 1.1

State Bar of California Standing Committee on Professional Responsibility and Conduct Formal Opinion No. 2015-193
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ABA Model Rule of Professional Conduct 1.1

Example:  Video-Conferencing Technology
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ABA Model Rule of Professional Conduct 1.1

Article in The Business Lawyer (Winter 2019-20) – written by a former Chief Justice of the Supreme Court of DE
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ABA Model Rule of Professional Conduct 1.1

Hur v. Lloyd & Williams, LLC, 25 Wn. App. 2d 644, 654, n6 (Wash. Ct. App. Jan. 31, 2023)
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ABA Model Rule of Professional Conduct 1.1

Potential Violation in Recent High-Profile Lawsuit

“[P]roducing an entire cellphone 

in discovery because you do not 

understand how to segregate 

Dropbox links, perform keyword 

searches or apply redactions is 

a clear Rule 1.1 violation.”

Source: “Ethical Lessons from the Alex Jones Discovery Debacle,” Law360, Hilary Gerzhoy, Julienne Pasichow and Grace Wynn (Aug. 5, 2022) 
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ABA Model Rule of Professional Conduct 1.1

Lafferty v. Jones, 2023 Conn. Super. LEXIS 76 (Ct. Superior Ct. Jan. 17, 2023)

Respondent found to have violated Rule 
1.1 “by not giving the required attention to 
the plaintiffs’ confidential records following 
the inadvertent disclosure [of those highly-
sensitive records – which were subject to a 
protective order].”
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ABA Model Rule of Professional Conduct 1.1

Areas in Which Courts Have Imposed a Duty of Tech Competence

Source: “The Fate of Comment 8: Analyzing a Lawyer’s Ethical Obligation of Technical Competence,” 90 U.Cin.L.Rev. 1321, Lisa Z. Rosenof (2022) 

• Electronic Filing

• Case Management Systems

• Online Legal Research

• Discovery

• Social Media

• Metadata
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ABA Model Rule of Professional Conduct 1.1

Commentary 8 Is Designed to Accommodate New Tech (like A.I.)

Source: “ChatGPT Doesn’t Have Ethical Obligations, But Attorneys Do,” U.S. Law Week, Natalie Pierce & Stephanie Goutos (July 11, 2023) 

“In the context of using AI tools, 

Comment 8 to [Rule 1.1] explicitly states 

‘a lawyer should keep abreast of 

changes in the law and its practice, 

including the benefits and risks 

associated with relevant technology.’ 

This language is deliberately vague to 

accommodate evolving technologies, 

such as [generative A.I.].”
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ABA Model Rule of Professional Conduct 1.1

“First, and perhaps most basic: do not use technology without understanding its limitations” (Citing 1.1)

Source: “Misadventures in ChatGPT: Lessons Learned,” Pullman & Comley (“Law Firm Risk Management Alert”), Marcy T. Stovall (July 6, 2023) 

“The problem was not that he used ChatGPT: the 

court found that there was nothing “inherently 

improper” about using the technology.  Rather, 

the real problem was the lawyer initially used 

ChatGPT without understanding its limitations.”
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ABA Model Rule of Professional Conduct 1.1

James v. Nat’l Fin. LLC, 2014 Del. Ch. LEXIS 254 (Del. Ch. Ct. Dec. 5, 2014) 
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ABA Model Rule of Professional Conduct 1.1

Attorneys Needn’t Be Technologists, But Must Be Prudent

“‘This doesn’t mean that lawyers need to 

become technologists, but they do need to 

be aware of when bringing in one is prudent,’ 

[Andy] Reisman [CEO of ELIJAH] says. 

‘Engaging an e-discovery or digital forensics 

expert can help ensure that ESI productions 

go smoothly. Clients who aren’t willing to pay 

for that expertise, in essence, are asking 

outside counsel take on that cost in the form 

of increased risk.’”
Source: “Alex Jones case shows inadvertent disclosure of electronically stored information is a real risk,” ABA Journal, David L. Hudson, Jr. (Oct. 27, 2022) 
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Garbage In / Garbage Out

Things to Look For . . . 
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The Corpus Being Researched and Its Data

Remember to Consider:  Five Things

1. More Data is Better

2. Data Needs to be Accurate

3. Data Needs to be Clean

4. Seemingly “Identical” Data Must Be Disambiguated  

5. Disparate, but Related, Data Must Be Harmonized  
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Data for Patent Research

More Data Is Better

“There are many tools that can provide you 

with analytical data. If you are considering 

using a tool to take the raw data and turn it 

into useful information for IP decision-making, 

there are some things you should consider. 

Look for a tool that has access to a huge data 

set. The more data a tool has access to, the 

stronger insight it can provide. Additionally, I 

suggest looking for a tool that provides the 

patent analytics information in an easy-to-

digest format.”

Source: “Using Analytics to Pursue New Patents,” Deepak Syal, Forbes (Aug. 27, 2021) 
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Data for Patent Research

More Data Is Better – A Missing Piece of Data Can Have Huge Consequences
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Data for Patent Research

More Data Is Better – A “Huge” Data Set Considerations

1. Depth of Coverage

2. Breadth of Coverage
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Data for Patent Research

Depth of Coverage (Patents Granted by Examiner Lynnsy Summitt (sorted by date))
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Data for Patent Research

Know What You Are Searching
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Manure Distributer and Spreader

Original Patent
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Data for Patent Research

Lack of Depth Issue:  Available but not Retrievable
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Data for Patent Research

Lack of Depth Issue:  Available but not Retrievable
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Data for Patent Research

Depth of Coverage – Recency Is Important (Eric Alvarez Zamora – 2018)
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Data for Patent Research

Depth of Coverage – Recency Is Important (Eric Alvarez Zamora – 2023)
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Data for Patent Research

Depth of Coverage – Beware of Data Gaps



53

Data for Patent Research

Depth of Coverage – Beware of Data Gaps
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Data for Patent Research

Know What You Are Searching

▪ United States (USPTO)

▪ Europe (EPO)

▪ China (CNIPA)

▪ Japan (JPO)

▪ Canada (CIPO)

▪ Korea (KIPO)

▪ World Intellectual Property Organization (WIPO)

▪ . . . and More 
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The Corpus Being Researched and Its Data

Remember to Consider:  Five Things

1. More Data is Better

2. Data Needs to be Accurate

3. Data Needs to be Clean

4. Seemingly “Identical” Data Must Be Disambiguated  

5. Disparate, but Related Data, Must Be Harmonized  
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Data for Patent Research

“The Internet is a popular source of technical information”
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Data for Patent Research

Search Google?
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Data for Patent Research

Wikipedia Has Been Cited in Patent Applications
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Data for Patent Research

Cited Wikipedia Entry
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Data for Patent Research

Wikipedia Has Been Cited in Patent Applications
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Data for Patent Research

Wikipedia’s Unreliability (2006)
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Data for Patent Research

Wikipedia Continues to be Cited in Patent Applications
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Data for Patent Research

Citations to Wikipedia in Patent Applications Is Increasing
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Patent Research Sites

You Get What You Pay For
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The Corpus Being Researched and Its Data

Remember to Consider:  Five Things

1. More Data is Better

2. Data Needs to be Accurate

3. Data Needs to be Clean

4. Seemingly “Identical” Data Must Be Disambiguated  

5. Disparate, but Related Data, Must Be Harmonized  
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Data for Patent Research

Clean Data Is Critical

“[Y]ou always depend on the 

quality of the input data, so if you 

do not have a good and clean 

data set, you can have all these 

nice visualizations . . . , but they 

give you bad information 

because the input data was 

already bad.”

Source: Dr. Christoph Waloch, Head of Strategic IP Management of Henkel-Adhesive Technologies 
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Data for Patent Research

Clean Data Is Critical

“You need a very good 

and clean input data set 

for having a good 

assessment.”

Source: Dr. Christoph Waloch, Head of Strategic IP Management of Henkel-Adhesive Technologies 
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Manure Distributer and Spreader

Original Patent
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Manure Distributer and Spreader

Mis-Digitization of Patent
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Manure Distributer and Spreader

Mis-Digitization of Patent
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Manure Distributer and Spreader

The Dangers of Mis-Digitizations
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Manure Distributer and Spreader

The Dangers of Mis-Digitizations
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Manure Distributer and Spreader

The Dangers of Mis-Digitizations
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Manure Distributer and Spreader

Accurately-“Digitized” Patent
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Manure Distributer and Spreader

Original Patent
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Manure Distributer and Spreader

“Digitized” Patent
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Manure Distributer and Spreader

Language Missing from Digitizated Patent 
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Manure Distributer and Spreader

The Dangers of Missing Language
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Data for Patent Research

Cleaning Work
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Data for Patent Research

Cleaning Work
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Data for Patent Research

Cleaning Work
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Data for Patent Research

Cleaning Work
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Data for Patent Research

Cleaning Work
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Data for Patent Research

“Typo” in Original Patent
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Data for Patent Research

Cleaning Work
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Data for Patent Research

Cleaning Work
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The Corpus Being Researched and Its Data

Remember to Consider:  Five Things

1. More Data is Better

2. Data Needs to be Accurate

3. Data Needs to be Clean

4. Seemingly “Identical” Data Must Be Disambiguated  

5. Disparate, but Related, Data Must Be Harmonized  
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The Corpus Being Researched and Its Data
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Data for Patent Research

The Need for “Disambiguated” Data – Example:  Baseball Pitcher (“Brady Feigl”)
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Data for Patent Research

The Need for “Disambiguated” Data – Example:  Examiner Daniel Miller
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The Corpus Being Researched and Its Data

Remember to Consider:  Five Things

1. More Data is Better

2. Data Needs to be Accurate

3. Data Needs to be Clean

4. Seemingly “Identical” Data Must Be Disambiguated  

5. Disparate, but Related, Data Must Be Harmonized  
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Data for Patent Research

Un-Harmonized Data – The Problem
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Data for Patent Research

Cleaned Data
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Data for Patent Research

More Data Is Better – (Maybe) Even “Old” Data
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Data for Patent Research

Example:  Examiner Who Left – but Later Came Back



104

Data for Patent Research

Un-Harmonized Data – The Problem
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Data for Patent Research

Harmonized Data
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Data for Patent Research

Harmonized Data
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Data for Patent Research

Harmonization Example



108

Data for Patent Research

The Dangers of Non-Harmonization
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Data for Patent Research

The Future (errr . . . The Present?)
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Artificial Intelligence

Risk of “Hallucinations” – Based on “Dirty” (or Incomplete) Data

“Hallucinations are outputs 

from LLMs and generative AI 

that look coherent but are 

wrong or absurd. They may 

come from errors or gaps in the 

training data (that ‘garbage in, 

garbage out’ saw).”
Source: “The Trust about Hallucinations in Legal Research AI: How to Avoid Them and Trust Your Resources,” LLRX, Rebecca Fordon (Sept. 25, 2023)
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Artificial Intelligence

Compliance with 1.1 = Lawyers Should Be Aware that Generative A.I. May “Hallucinate”

Source: “A Brief Hallucination by Generative AI Can Land You in Hot Water,” Mondaq Business Briefing, James Dority, Christian E. Mammen & Jill Rothstein (June 15, 2023) 

“[T]he comments to Model Rule 1.1 (Duty of Competence) 

explain that a lawyer should ‘keep abreast of ... the 

benefits and risks associated with relevant technology.’ 

The risk that generative AI will hallucinate - and lie about 

it afterwards – is something that lawyers should be aware 

of before using it.”
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Artificial Intelligence

On What Content Are A.I. Platforms Trained (i.e. Do A.I. Platforms Rely)?

“GPT-3 was trained on 

several data sets, each with 

different weights, including 

Common Crawl, WebText2 

and Wikipedia.”

Source: “GPT-3” (Definition), TechTarget, Ben Lutkevich (available at: www.techtarget.com/searchenterpriseai/definition/GPT-3) 
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Artificial Intelligence

On What Content Are A.I. Platforms Trained (i.e. Do A.I. Platforms Rely)?
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Artificial Intelligence

Where We Are Right Now
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Artificial Intelligence

Let’s Go Back To the Beginning of This Presentation
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Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?

?
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Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?
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Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?



120

Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?
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Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?
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Data for Future (A.I.) Patent Research

An Actual ChatGPT Query & Result
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Data for Future (A.I.) Patent Research

An Actual ChatGPT Query & Result
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Data for Future (A.I.) Patent Research

An Actual ChatGPT Query & Result



125

Data for Future (A.I.) Patent Research

What If the Data Is Inaccurate?
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Data for Future (A.I.) Patent Research

An Actual ChatGPT Query & Result
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Data for Future (A.I.) Patent Research

What If the Data Is Out of Date?

“[Large Language Models] are 

frequently 'out of date', because 

they are trained on data that is 

1-2 years old and may not be 

capable of taking into account 

recent developments in law, 

science, and technology.”
Source: “How to Use (and Not Use) Large Language Models in Patent Application Drafting,” JDSupra, McDonnell Boehnen Hulbert & Berghoff LLP (August 1, 2023)
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ABA Model Rule of Professional Conduct 1.1

Article in The Buffalo Law Review (December 2021) by Emile Loza De Siles [69 Buffalo L. Rev. 1389]

“Everyone in, or headed into, the legal 
profession has, or will have, ethical duties 
to diligently learn about AI and its 
underlying technologies to become 
sufficiently competent and stay that way.”

“AI, on the Law of the Elephant: Toward Understanding Artificial Intelligence”
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Beyond the “Competence” Rule 

States Are Examining the Intersection of Ethics and (Generative) A.I.

“[I]n July, the New York State Bar Association 

announced that it was forming a task force to 

address emerging issues related to artificial 

intelligence. A few weeks later, the Texas State Bar 

also disclosed the formation of a group that would 

‘examine the ethical pitfalls and practical uses of 

AI and report back within the year.’ In May, the 

California Bar created a committee tasked with 

examining the impact of AI on the profession. . . . 

Most recently, the Florida Bar threw its hat into the 

ring.”

Source: “Balancing Legal Ethics with Rapid AI Innovation,” Above the Law, Nicole Black (Oct. 26, 2023) 
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David V. Dilenschneider, Esq.
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